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Honorable Karen Getman, Chair

Honorable Gordana Swanson, Commissioner
ITonorable Thomas Knox, Commissioner
ITonorable Sheridan Downey, Commissioner
IFair Political Practices Commission

428 ) Street, Saite 620

Sacramento CA 95814

Re:  Proposed Emervency Reoulation 18530 2
[ear Chairman and Members:

This is to respectfully request the Commission to reject proposed LCmergency
Regulation 18530.2 or at a minimum continue the matter for further study and comment.

General Grounds of Opposition

The proposed regulation is inconsistent with the statute and the case Jaw (including
the SEIU v. FPPC decision that is emoneously cited as supporting the regulation), and
would make it virtually impossible for any potential donor to know with any confidence
whether the donor could make a contobulion (o a candidate (o whom the donor had
contributed hefore January 1, 2001, when Proposition 34 hecame effective. Moreaver,
there is no basis whatsoever for the proposal to deduct from otherwisc-unallocahle
translers the amounts that may have been expended by the candidate’s committes sinee
January 1, 2001, regardless of the receipt of additional contributions. This language
directly contlicts with subdivision (a) of Govermnment Code section 85306.
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1. Proposed regulation conflicts with Government Code section 853206

‘I'he proposed regulation plainly is at odds with Government Code section 85306,
which fairly read broadly permits, and does nol prohibit, the transfer of campaign funds
held by a candidate as of January 1, 2001 or November 6, 2002, as applicable.

Government Code section 85306 contains no restriction upon when, or in what
circumstonees, funds hicld by the candidate as of January 1, 2001 or November 6, 2002,
miy be transierred. The staff memorandum implies from legislative “silence™ 4 nepative
cifect or an unresolved question. This reverses the normal presumption that unless
cxpressly limited, no implied limitativn will be recognized, particularly where putential
criminal enloreement may oceur. Goverminent Code Section 91000,

While the Commission hus the authority to issuc interpretive regulations under the
Political Reform Act and the Californians for Political Reform v. FPPC decision, we do
not helieve this authority extends (o enacting new prohibitions not contained in the statute.

Thus. in our view, there is no hasis for either Option A or B of subdivisions (a) and
(b) of the proposed regulation.

Moreover, there is no basis whatsocver for the proposal to deduct from otherwise-
unallocable transfers the amounts that may have been expended by the candidate’s
committee since January 1, 2001, regardless of the receipt of additional contributions. ‘This
language dircctly conflicts with subdivision (8) of Government Code section 85306, which
provides a limited autribution according to a “last in, first out™ or “first in, first out” hasis,
and does not mention any “deductions.™ Nor may the statule firly be implied to permit
this.
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.3 SEIU v. FPPC does not support, but undercuts, the proposed
regulation

The stafl’s memorandum in support ol its preferred versions of the regulation cites
the SEIU v. FPPC preliminary injunction decision to support its posilion. Ilowever, that
SEIU v. FPPC decision struck down the “intra-candidate transfer ban” of former
Proposition 73, Government Code Section 85304, which prohibited intra-candidale
transters such as those permilted by Propusition 34, Government Code Section 85306, In
our view, the cited decision viewed the “intra-candidate transfer ban” as an
uncopstitutional expenditure limitation. and the ban as inhibiting political speech. The
court’s conclusion resled on 4 common sense observation that funds not transferred would
be relegated to use for purposes other than campaigns and speech. Similarly here, the
application of the staff's preferred option would subordinate speech to olher, non-political
uses ol the {unds.

3. How will attribution worl under the proposed regulation?

Option A of the proposed regulation would provide for a “one time™ transfer
without atribution. This raises several questions the draft regulation does not answer,
First, to whom 1s the one-time transler atlributed upon s subsequent trunsfer? Is it the
candidate’s former committee that transferred the funds? 1f so, how is the subsequent
attribution to be handled? Is the amount that may be attributcd and uscd by the second
transferree commiliee lmited (o the amount any person may conlobule (o a committee
(i.e., $3.200, §5.300. $21.2007) If so, and a substantial amount may not be atributed, we
submit this would constitutc an “expenditure limit” ruled unconstitutional in comparable
circumstances in SEIU v. FPPC. Second, if the attributed donor(s) rather are the pre-
2001 donors to the candidate’s pre-Proposition 34 committee, this poses other problems.
For example, since the candidate would have to attribule funds transferred from post-
2001 donors. for example donors to a 2002 election lor a different office where the
candidate possessed surplus funds from that election, as well as to anribute to pre-2001
donors, the potential for “doublc atiribution™ 0 onc donor of different contributions is
likely. But the regulation establishes no limiting principle.
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‘Option B on the other hand punishes candidates who atiempted to comply with
Proposition 34 by wransferring such funds to a post-2001 election committee without
attnbution. Candidates who, intentionally or by omission, failed to transfer such funds,
wind up with a comparative wind[all: no attgbution in comparable circumstances. The
Option B “uncommingled” provision resulis in the same type of “post facto” windlall to
such candidates.

4. Adoption of the statote will “chill” contributians by potential donors

We would like to point out another, perhaps unreinarked problem: the proposed
Ewmcrgency Regulation will make it virtually impossible for any donor to contribute with
confidence wo any candidale to whom he donor had contributed prior lo January 1, 2001 or
November 5, 2002, as applicable. This adds to the alrcady-extant confusion amuong donors
aboul whether they can make contributions in limited or unlimited amounts, and whether
they can contribute at all, to candidates who had open campaign committees, with existing
funds, as of January 1, 2001.

The regulation provides no comfort or “safe harbor™ for such potential donors who
nced assurances that they are making lawful contributions under such circumstances. ‘e
reasons for these concerns are as follows:

If'the candidate now is required to attributc such a contribution that is trans(erred to
the candidate’s commiltee for election o another office. a donor or potential donor would
have no infonmation about the candidale's attribution, unless and until the candidate
disclosed the lacts ol this attribution o Lhe donor, or unless and until the donor is able 1o
identify the attnibuted contribution on the candidate’s discloswe reports.

This 15 extremely burdensome (o donors, and many will simply svoid making any
contributions until they can assurc themsclves of whether, and how much, they can lawfully
contribulte.

Further, the proposed regulation contains no requirement of candidate notification of
donurs, no method of determining what pre-Proposition 34 contributions must be counted,
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and similar provisions (hat would facilitatc the making of lawlul coptributions. Nor does
the proposed regulation address what would happen in the event the donor made a
contribution to a committee of the candidate prior to the cundidate’s transfer (and
altribution) ol a prior contribution to the donor. Nor does the regulation address whether
the donor is required to treal the contribution as one “made” during the current year or
electivn for purposes of recipient commitiee or major donor campaign commitice reporting
pUrpOoseEs.

Tor all these reasons. we respectiully urge the Commission not to adopl the proposed
Emergency Regulation.  This subject requires, at the very least, additional “ventilation,” to
avoid the confusion that ensued when the Commission adopted Regulation 18331.6 in 2001
and Regulation 18531.7 in 2002,

Nery wuly yours,
B e
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